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FEDERAL ELECTION COMMISSION
WASHINGTON. D.C. 20463

VIA BUMT CLASS MAIL MAY Z 9 2008

Steve Ross
j~ AkinQumpStrauuHauerftFeldLLP
>0 1333 New Hampshire Avenue, NW
in Washington, DC 20036
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O RE: MURS642

Dear Mr. Ross:

On January 26, 2005, the Federal Election Commission notified your client, George
Soros, of a complaint alleging violations of certain sections of the Federal Election Csjnpsign
Act of 1971, as amended ("the Act"). A co^ of the complaint wufiarwaro^d to your client at
that time.

Upon further review of the allegations contained in the complaint, and information
supplied fry your client, the Commission, on April 18, 2006, found mat mere is reason to believe
yourctientvk)lated2U.S.C. §434(c)and 11 CJ JL § 109.10. The Factual and Legal Analysis,
which famed a basis for the Cc^

You may submit any factual or legal materials that you believe are relevant to the

whlim IS days of itcdpt of mis letter. Where appropriate, statements should be
submitted under oath. In the absence of s^WtiondhifoanationvnVeComm
probable cause to believe that a violation has c<xniried and piDc^vvhli conciliation.

Please note that you have a legal obUgatkmtopfesenwaUdcxnmients,iecoidsand
ai**flr yntil roch tfana m ypn flfg tmrifiyf

closed Hi file in this nutter. See 18 U.S.C. § 1519.

If you are interested mpinurngpr^
writing. ScfiUCJJL J111.18(d). Uponrece^oftherwpiest.theOfnMoftheOene^
Counicl will make rffCflHiirag><iH'ni"a to me Coflmmnon eimer proposing an agreement in
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feMĴ ment «f the tn«ft«r nr MBgimmatuKti HaeliaJn Hi«t ^mhahlg eau

pursued. The Office of the General Omnsel may iccomniend mat pr^
conciliation not be emend into it this time so that ft may complete to investigate
Further, <*•« rnmmiMJ^q will nnft entertain mqugata far pBe-junhahlft eaiMe mnciltafinn .ftyr

brieft on probable caiise have been mailed to die respondent

Requests for extensions of tmiewiU not be routinely granted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be

H demonstrated. In addition, the Office of the Generd Counsel onlinarUywiU not give extensions
beyond 20 days.

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(aX4)(B) and
437g(aX12XA) unless you notify the Commiision in writing u^>x)uvviih the inatter to be made
public.

If you have any questions, please contact ZacharyMahshfefD\e attorney assigned to this
matter, at (202) 694-1650.

Sincerely,

Michael E. Toner

Factual and Legal Analysis
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FACTUAL AND LEGAL ANALYSIS

Respondent:

George Soroi MUR: 5642
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in L INTRODUCTION
•M

|M Thu matter was generated by a complaint filed with the Federal Election Commiuion by
T

I NatioDal Legal and Policy Center concerning alleged violations of the reporting requirements by
£
.M George Soros. See 2 U.S.C. f 437g(aXl). As more tolly set forth below, there is reason to

believe Mr. Soros violated the Act

IL FACTUAL A LEGAL ANALYSIS

Mr. ««•«• ««H n«» aepMMit • campaign nr political committee and was not a candidate

during the 2004 election cycle. &e 11CJFJL j§ 100.3,100.5. There is also no allegation of

coordination between Mr. Soros and a candidate, party or their agent &e 11 CPU $109.21.

Thus, his expenditures are subject, at moat, to the regulations regarding independent

expenditures. See 11 CPU. }§ 100.16,104.4(g), 109.10.

An TiMtfpfndciit enenditore is an enwnditure for ft wnTnpnirrfltiCTi timt if not

coordinated and that expressly advocates the election or def^ of a clearly identified candidate

for Federal office. 2 U.S.C. § 431(17); 11 C.FJL § 100.16. An individual may make unlimited

independent expendftuies but u

exceed the statutory thresholds, which vary based on me tmmg of the disbursement and the



* •? f"l
MUR5642 Faa02
BAnhtal mmA 1 •••! A ••!«•!•

proximity to an election. Buckley v. Koteo,424U.S. 1,45(1976); 2 U.S.C. §434(c); 11 CF.R.

tf 100.16,104.4(g)f 109.10.

Under the Commission*! regulations, express advocacy exists where ft communication

uses phrases such as "vote for the President," "re-elect your Congressman," or "Smith for

Congress,** or uses campaign slogans or words that in context have riootrier reasonable meaning
1*1
|N> man to urge the election or defeat of one or more cleariy identified candidates for Federal ofiBce,
>£

such u posters, bumper stkkei^ or advertisements tha^

"Reagan/Bush," or "Mondale!" Set 11 CF.R. {100^2(a); teeaboFECv. Massachusetts

Citizens for Ufa Inc.. 479 U.S. 238,249 (1986) ?MCFL") ("[Hie publication] provides in effect
•3ft
|N in explicit directive; vote for these (named) candidates. The fact that this message is marginally

less direct than 'Vote for Smith* does not change its essential nature.*1). Express advocacy also

yyjytf where cmnmiifriggtiffpf contain an "electoral portion*' that is "I'nrniflTi^Mf, unambiguous,

and suggestive of only one meaning" and about which "reasonable im^ could not differ as to

whether it encourages actions to elect or defeat** a candidate when taken as a whole and with

Bmited reference to external e^ 11 C.F.R. $ 100.22(b).

A. Ffrlft ii BBfMairY

During September and October 2004> Mr. Soros rnaUed a brochure r^udcet to two million

potential voters. The packet clearry stated numerous tiniesthM

elected, incmdmg me hetdline, "Why We Must Not Re-elect President Bush." Compl.

Attachment C. The packet also contained A foui^page pamphlet written by Mr. Soros mat

detailed why he opposed there-election of President Bush, m connection wiu the mailing, Mr.

Soros reported mdeiwiderteixpe^

production company, for printmg, postage, and handk^ $7,932.50 to Ann Wkon for nuu^
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the niaifog production and $2,500.00 to Allthne

expenditures were reported n occuniog on October 4, 2004. Mr. Soros did not report any

expenditure! edited to the costs of renting or purdiasing a mailing lilt

The complaint does not provide ipecific mfininationabomMr. Soroi'idiiburiementi

nitedwim acquiring a mailing list However, it alleges mat a mailing list is a necessary

|. element of a direct mail campaign and that, given die number of brochures mailed, the coat to
0

Mr. Soros for the list must have exceeded the disclosure threshold.

B.
11 T
,-, While the complainant does not appear to have actual knowledge of the existence of a
•5
'"^ niailiiig list or its costs, Mr. Son* cV>es

connection whh this mass maiUng, nor does he assert that the coat of the list was below the

disclosure threshold. Instead, Mr. Soros asserts he is not required to report mailing Bst rental

disbursements became they are operating expenses, not communication eaq)enses, which he

clamisindividiialsarenotieqiiUTdtoivportasinde^ Mr. Soros rests this

assertion on Advisory Opinion 1979-80 (NCPAC).

In AO 1979-80, a multi-candidate committee, NCPAC, souglit to make an independent

expenditure but was concerned that renting mailing lists n^m a parry who also rented ute to

opposmg candidate would constitute hnpcrmissible "common vendor" coordination. AO 1979-

80. The Commission concluded that, reganlless of whedier or not the ujt broker was an agent of

me opposing candidate, the list rental was an operathig expense becaiise NCPAC was "neither

making any cciiununication by renting the list nor [was] it making an independent expenditure

through the broker." id. Thw, ftg ̂ Xwnifff^on concludgd ftp wt* flf • conimo" tit* b^ffk*811

would not make the broker a common vendor or constmiteprohibh^coordin^ Id. Mr.
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Soros argues that the Advisory Opinion requira mailing list ccrti to be iiri^

expenses, as opposed to bring put of the communication. If the mailing list is not part of the

communication, he contends, a disbunement for a niaiu^h^camiot be an independent

expenditure.

The analysis of AO197940 does not appear to control mis matter, because Mr. Soros is

anmdmdualandnotaonimittee. Cy 2U.S.C. }437f(c)(reh>mce(»anAdvisoiyOi)imonasa

defoise to an enfbicexnert action uody allowed

, indubnguahtble). fothecaseofanindividiial,hisuiilik^

,' 5 broker expenses—or flwy expenses, for tint matter—constitute operating expenses, because

individuals limply do not have "operating expenses" in the sense contemplated by AO 1979-80

or by the disclosure reo^drements fa Furthermore, me

reporting impact of categorizing a disbursement as an operating cost instead of an independent

expenditure is dmaticaUy diflo^ Fora

committee* ft merely dra &ell C.F.R.§ 104.3.

For an individual, ft would change whether the disbursement must be reported at all.!

Because the mailing list used to send Mr. Soros's brochure, and the disbursements to

obtain it, was an integral pact of the communication—indftffd, the mailing could not have been

1 Moreover, the iMlyibtaAO 1979̂  potato^
l^lMrtnnMdJBriflcatkmoflhe

-- • - • <%AA4 • — •• -- ̂  -- «L«A L^jk - - m --'- - ---- • -••--- •• ---• --- ̂ **^m m^mm^M^^^fi ^JULOB jaauary 9, 2UU jt MMUGBM UHB DOID praoaGUOD tow muwmm com Mncano wnn
^m ̂ m^J^ ka. « ——11*1—1 <BM^̂ t̂M«A ̂ ^B — — A— Wl— ĵ  OjJiaAilA 0^H ^^^IDB DV K DDuHEHl vDD^DUHBw Hv NDOBVHD10 Ull BvBBUHIv ••

Bxplanatiott ft Juilnloatioi^ Blpart^
20TO). Under the retulrtoM now In fcipe, the on^
'opontiDg cRpaaiss1 Is whan the production Bad dlsnflNttloBC^
-- •-••- Jl̂ ^fc-^J..— atf^L^ IK«|̂ B^BJ|̂ B* MH«^B<lliiHM IUKM^H b* • la<^ •^•j^tflnA ••^^<ul Aiul «I^HB 4h^n tliA «M^Mpvono ouuiuuuon or IBB nQOponocni eBpjMomura uuuuii • a HBT IQINJIIUUJ poiiuu. ABB own HMO, IBB OMB
BffllbBiBportKjBBBoaodttaiBbOBSeliBdBtoBortte Stt
Id.
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produced or publicly distributed to two millmpotoitialvotenwitfacnitit-andbecauieMr.

Soros does not diipute die alkgttkm tint he pud for a muling list in connection whfa this direct

mailing, the mailing lift diabuneuente appear to be indepeno^ Furthermore,

becaiue disclosure reports reveal that the cost of the mailing abeady exceeded

threshold even without the mailing list, Mr. Soroa was required to include the cost of the mailing

list S^2U.S.C. §434(c) Mid 11C JJL§ 109. 10 (dl costs fort conimumcationw
> 0

to detennine if the threshold is met). Thiis, me Commission finds reason to believe Mr. Soros

violated 2 U.S.C.§434(c)sj)dllC.FJ^


